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THE DELICATE ART OF PRACTICING MUNICIPAL LAW
UNDER CONDITIONS OF HELL AND HIGH WATER*
HOWARD D. SWANSON"

I.

INTRODUCTION

Natural disasters and emergencies occur throughout the United
States. One of the common perceptions of municipal attorneys, however,
appears to be that natural disasters or emergencies happen to "someone
else, somewhere else." Consequently, the municipal attorney may not
have given a great deal of thought or effort to issues relating to
emergencies and disasters and the involvement with, or impact upon, the
city attorney's office. Furthermore, in many instances, the emergency
management structure has very little contact with the city attorney's
office.
This condition existed in Grand Forks, North Dakota, in the spring
of 1997. Even though Grand Forks had experienced periodic flooding
of the Red River of the North, the City Attorney's office had only
minimal involvement with prior flood activities. All of that changed in
April of 1997. Following a fierce winter which thrust eight blizzards
upon the community, including a severe ice storm and blizzard during
the first week of April, while flood fighting efforts were well under way,
the Red River of the North continued to rise past its predicted crest of 49
feet.' The Red River of the North ultimately crested at 54.11 feet, but
not until its flood waters had rendered the municipal water treatment
plant inoperable, breached dikes and flood walls, flooded thousands of
homes, destroyed businesses and memories alike, and caused the evacuation of virtually the entire population of two sister communities, East
Grand Forks, Minnesota, and Grand Forks, North Dakota, having a
combined population of approximately 60,000 residents. 2 As if the
* This article is reproduced with the permission of the International Municipal Lawyers
Association, 1110 Vermont Avenue N.W., Suite 200, Washington, D.C. 20005.
** Howard D. Swanson (B.S. University of North Dakota; J.D. cum laude Hanline University
School of Law) is a partner at Letnes, Marshall & Swanson, Grand Forks, North Dakota. He has
served in the Grand Forks Office of City Attorney since 1984. He is recognized as a Local
Government Fellow by the International Municipal Lawyers Association.
The author wishes to acknowledge the number of municipal attorneys that provided assistance
during the 1997 flood of the Red River of the North. These colleagues were ready with invaluable
help and information in a time of disaster and emergency. The author also wishes to acknowledge the
research and editing assistance provided for this article by Michael A. Crabtree.
1. See RYAN BAKKEN, COME HELL AND HIGH WATER, THE INCREDIBLE STORY OF THE 1997 RED
RIVER FLOOD 40 (Mike Jacobs ed., 1997).
2. See id. at 40; see also UNDER THE WHELMING T IDE, THE 1997 FLOOD OF THE RED RIVER OF THE
NORTH (Eric Hylden & Laurel Reuter eds., 1998).
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destruction of the flood was not enough, the downtown business district
in Grand Forks lost eleven buildings to a major fire. 3 The haunting
scenes of a lone fire truck submerged in flood waters attempting to combat the conflagration chiseled the scene of disaster across the evening
news throughout the nation.
Under this backdrop, the realization of the need for city attorney
involvement and coordination in disaster planning and response became
painfully obvious. Like most city attorneys, I was aware of an ordinance
contained within the city code that authorized certain emergency powers
and I was generally aware of the State's emergency and disaster statutes.
Not having a prior reason to rely upon them, my knowledge was limited
at.best. The delicate art of practicing municipal law under conditions of
hell and high water became reality.
II.

PARTICIPATION OF A MUNICIPAL ATTORNEY IN PLANNING
FOR AN EMERGENCY OR DISASTER

Emergency management has become a major focus of government
on the federal, state, and local levels. In part, this is a response to the
perception of an increase in the frequency of disasters as well as the
significant financial and other costs associated with disasters. 4 This is
true whether one considers the 1993 flooding along the Mississippi
River, tornadoes in the Heartland, fires in Florida, mudslides in California, or even rising flood waters in Grand Forks, North Dakota. Yet,
inconsistent with the growth of emergency management programs on the
various governmental levels has been the apparent lack of involvement
by city attorneys. 5 The common observation of several authors is that
municipal attorneys are not involved in emergency management planning and consequently do not spend sufficient time on determining the
role of the city attorney's office. 6
In the book, Cities and Disaster, North American Studies in Emergency Management, Jack D. Kartez and Michael K. Lindell found that
out of twelve different municipal departments analyzed in their survey,
the municipal attorney's office was the least likely to participate in
3. See BAKKEN, supra note 1, at 50.
4. See FEDERAL EMERGENCY MANAGEMENT AGENCY, PUBLIC AssIsTANcE GUIDE 1 (1996).
5. See Roger A. Nowadzky, Lawyering Your Municipality Through A Natural Disaster or Emergency, 27 URB. LAW. 9, 9 (1995) ("Adequate time is not spent on proactive lawyering to address true

potential crises."). Mr. Nowadzky's experiences are not atypical or unusual. The Law Department
for the Port Authority in New York and New Jersey had a similar experience related to the explosion
that rocked the walls of the World Trade Center complex. See Jeffrey S. Green & Ira Tripathi, Co-

ping With Chaos: The World Trade Center Bombing And Recovery Effort, 27 URB. LAW. 41, 46 (1995)
("[The] Port Authority's law department had no specific plan in place to deal with such a disaster.").
6. See id.
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emergency planning activities. 7 Kartez and Lindell compiled the
following table to illustrate their survey's results.
PARTICIPATION IN EMERGENCY PLANNING
DEPARTMENT

No

ACTION BY

CHIEF ADMINISTRATOR

ACTION BY CHIEF
ADMINISTRATOR
WITHIN LAST YEAR

Fire

89%

98%

Parks

24%

42%

Finance

17%

44%

Fleet

14%

30%

Police

82%

'95%

Emergency Medical

58%

73%

Personnel

14%

36%

CAO

41%

76%

Public Works

59%

77%

Public Health

25%

41%

Attorney

7%

27%

Planning

14%

35%

The percentages in the "No Action" column represent the amount of
participation in cities where executive support for emergency management is not obvious. 8 The percentages in the "Action" column
represent the amount of participation in cites where executive support
for emergency management is visible. 9 Under either perspective, the city
attorney's office has the least participation of the analyzed departments.
The facts were no different in the Grand Forks City Attorney's office
prior to April 1997.
7. See Jack D. Kartez & Michael K. Lindell, Adaptive Planningfor'Community DisasterResponse, in CmEs AND DISASTER, NORTH AMERICAN STUDIES INEMERGENCY MANAGEMENT 28 (Richard T.
Sylves & William L. Waugh, Jr. eds., 1990).
8. See id.at27-28.
9. See id.
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III. SOURCE OF EMERGENCY AND DISASTER AUTHORITY FOR
LOCAL GOVERNMENTS
Virtually every state in the United States has adopted statutes providing for the exercise of police powers in the event of an emergency or
disaster.10 Included within the statutory provisions typically is the ability
for a governor to declare an emergency or disaster statewide or within
portions thereof." Further, most of the states also allow the exercise of
emergency or disaster authority by a local government.12
In the absence of such statutory authorization, a municipality may
have police power authority granted to it through the statutory grant of
10. The "Emergency Management" acts of the various states are codified as follows: Alabama ALA. CODE §§ 31-9-1 to -24 (1989); Alaska - ALASKA STAT. §§ 26.23.010-.900 (Michie 1998);
Arizona - ARIz. REV. STAT. ANN. §§ 26-301 to -318 (West 2000); Arkansas - ARK. CODE ANN.
§§ 12-75-101 to -131 (Michie 1999); California - CAL. Gov'T CODE §§ 8550-8660, 53019-53023
(West 1992 & Supp. 2000); Colorado - COLO. REV. STAT. ANN. §§ 24-32-2101 to -2607 (1999);
Connecticut - CONN. GEN.STAT. ANN. §§ 28-1 to -22 (West 1990 & Supp. 2000); Delaware - DEL.
CODE ANN. tit. 20, §§ 3101-3133 (1995 & Supp. 1998); Florida - FLA. STAT. ANN. §§ 252.31-.62,
870.041-.047 (West 2000); Georgia - GA. CODE ANN.§§ 86-1801 to -1831 (Harrison 2000); Hawaii IAW.REV. STAT. §§ 127-1 to -11, 128-1 to -34 (1993 & Supp. 1997); Idaho - IDAHO CODE §§ 46-1001
to -1019 (1997 & Supp. 2000); Illinois - 20 ILL. COMP. STAT. ANN. 3305/1-3305/22 (West 1993 & Supp.
2000); Indiana - IND. CODE ANN. §§ 10-4-1-1 to -28 (Michie 1992 & Supp. 2000); Iowa - IOWA CODE
ANN. §§ 29C.1-.21 (West 1995); Kansas - KAN. STAT. ANN. §§ 48-904 to -939 (1994); Kentucky - Ky.
REV. STAT. ANN. §§ 39A.010-.280, 39B.010-.990 (Michie 1998); Louisiana - LA. REV. STAT. ANN.
§§ 29:721-29:736 (West 2000); Maine - ME. REV. STAT. ANN. tit. 37-B, §§ 701-834 (West 1989 &
Supp. 1999); Maryland - MD.ANN. CODE art. 16A, §§ 1-36 (1998); Michigan - MICH. COMP. LAWS
ANN. §§ 30.401-.420 (West 1994); Minnesota - MINN. STAT. ANN. §§ 12.01-.46 (West 1997 & Supp.
2000); Mississippi - MISS. CODE ANN. §§ 33-15-1 to -53 (1999); Missouri - Mo. ANN. STAT.
§§ 44.010-.130 (West 1992 & Supp. 2000); Montana - MONT.CODE. ANN. §§ 10-3-101 to -406 (1999);
Nebraska - NEB. REV. STAT. §§ 81-829.36 to -.75 (1996); Nevada - NEV. REV. STAT. ANN.
§§ 414.020-.160 (Michie 2000); New Hampshire - N.H. REV. STAT. ANN. §§ 107-C:1 to -C:16 (1990 &
Supp. 1999); New Jersey - N.J. STAT. ANN. app. A:9-30 to A:9-63 (West 1992 & Supp. 2000); New
Mexico - N.M. STAT. ANN. §§ 12-10-1 to 12-12-9 (Michie 1998); New York - N.Y. EXEC. LAW
§§ 20-29 (McKinney 1993 & Supp. 1999); North Carolina - N.C. GEN. STAT. §§ 166A-1 to -16,
14-288.12 to .16 (1997); North Dakota - N.D. CENT. CODE §§ 37-17.1-01 to -23 (1987 & Supp. 1999);
Ohio - OHIo REV. CODE ANN. §§ 5502.21-.38 (Anderson 2000); Oklahoma -OKLA. STAT. ANN. tit. 63,
§§ 683.1-683.24 (West 1997); Oregon - OR. REV. STAT. §§ 401.015-.535 (1999); Pennsylvania - 35 PA.
CONS. STAT. ANN. §§ 7101-7707 (West 1993 & Supp. 2000); Rhode Island - R.I. GEN. LAWS §§ 30-15-1
to -22, 42-60-1 to -12 (1994 & 1998); South Carolina - S.C. CODE ANN. §§ 25-1-420 to -460 (Law.
Co-op. 1989); South Dakota - S.D. CODIFIED LAWS §§ 33-15-1 to -44 (Michie 1994); Tennessee TENN. CODE ANN. §§ 58-2-101 to -132 (1989); TENN. CODE ANN. §§ 38-9-101 to -106 (1997); Texas TEX. GOV'T CODE ANN. §§ 418.001-.174, 433.001-.007 (West 1998); Utah - UTAH CODE ANN.
§§ 63-5a-! to -11 (1997); Vermont - VT. STAT. ANN. tit. 20, §§ 1-40 (1987 & Supp. 1999); Virginia VA. CODE ANN. §§ 44-146.13 to .28 (Michie 1999 & Supp. 2000); Washington - WASH. REV. CODE ANN.
§§ 38.52.005 to .1951 (West 1991 & Supp. 2000); West Virginia - W.VA. CODE §§ 15-5-1 to -27
(2000); Wisconsin - Wis. STAT. ANN. §§ 166.01-.22 (West 1997 & Supp. 1999), WIs. STAT. ANN.
§ 66.325 (West 1999); Wyoming - WYo. STAT. ANN. §§ 19-13-101 to 19-13-302 (Michie 1999);
District of Columbia - D.C. CODE ANN. §§ 6-1401 to -1409, 6-1501 to -1508 (1995); Puerto Rico 7
7
P.R. LAWS ANN. tit. 25, §§ 1 1-1 1y (1980).
11. See, e.g., ALASKA STAT. § 26.23.020 (Michie 1998); MINN. STAT. ANN. § 12.21 (West 1997 &
Supp. 2000); ME.REV. STAT. ANN. tit. 37-B, § 742 (West 1989 & Supp. 1999).
12. See, e.g., FLA. STAT. ANN. § 252.38 (West 1999); OR. REV. STAT. §§ 401.305, 401.309 (1999);
TENN. CODE ANN. § 58-2-118 (1989).
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authority to non home rule cities. 13 The third potential source of
authority to act in an emergency or disaster would be under the grant or
charter for a home rule municipality.14
Most of the state statutory schemes establishing emergency or
disaster authority for local governments address a dual tract. The first
provides for emergency coordination and planning, whereas the second
addresses emergency responses separately.1 5 Most states have undertaken significant review and modification of ordinances within the last ten
to twenty years. 16 However, some statutes retain vestiges of the cold war
and World War II influences relating to bomb shelters, blackouts, and
other military related activities.1 7 None of the states' statutes places a
city attorney in any specified position of responsibility or authority in
the course of either emergency preparedness or emergency response.
IV. DISTINCTIONS BETWEEN EMERGENCY AND DISASTER
For the most part, the definitions of an emergency contained within
the statutory schemes are similar in that they refer to either actual or
threatened conditions posing potential injury or harm to life or property
as the result of a disaster. 18 Most states define a disaster within terms of
13. See e.g., N.D. CENT. CODE §§ 40-05-01, -02 (Supp. 1999).
14. See e.g., N.D. CENT. CODE § 40-05.1-06 (Supp. 1999); Grand Forks Home Rule Charter,
GRAND FORKS Crry CODE part II, art. 111 (1987).
15. See Roger A. Nowadzky, Considerations in Drafting an Emergency and Disaster Planning
and Response Ordinance (Oct. 6, 1996) (unpublished manuscript on file with International Municipal
Lawyers Association).
16. See Ken Lerner, Governmental Negligence Liability Exposure in DisasterManagement, 23
URB. LAW. 333, 335 (1991); see also ALASKA STAT. §§ 26.23.010-.900 (Michie 1998); ARIZ. REV. STAT.
ANN. §§ 26-301 to 318 (West 2000); NEB. REV. STAT. §§ 81-829.36-.75 (1996 & Supp. 1998).
17. See Civil Defense and Emergency Act, HAW. REV. STAT. ch. 128 (1993).
18.
Alaska:
Adopts "Emergency" definition from Federal Disaster Relief Act of 1974, 42 U.S.C.
§ 5122, as requiring federal assistance. See ALASKA STAT. § 26.23.900(4), (2) (Michie
1998).
"Disaster" (determined by Governor) warrants state action, while "Major EmerArkansas:
gency" includes anticipation of severe disaster and possibly federal assistance. See
ARK. CODE. ANN. § 12-75-103(3), (2) (Michie 1999).

Connecticut:

Delaware:
Florida:
Idaho:
Kentucky:
Louisiana:

"Emergency" requires help from federal government, while "Major Disaster" is
severe enough to warrant assistance under the Federal Disaster Relief Act of 1974, 42
U.S.C. §§ 5121, 5122, in addition to "emergency" measures. See CONN. GEN. STAT.
ANN. § 28-1(c), (b) (West Supp. 2000).
"Disaster" means catastrophic condition, while "Emergency" is more broad and
includes threat of disaster. See DEL. CODE ANN. tit. 20, § 3102(1), (2) (Supp. 1998).
"Disaster" is severe enough to warrant declaration, while "Emergency" includes
threat of substantial injury or loss. See FLA. STAT. ANN. § 252.34(1), (3) (West 1999).
"Disaster" includes event or threat of injury or loss, while "Emergency" requires state
assistance. See IDAHO CODE § 46-1002(3), (4) (1997).
"Emergency" is beyond local capabilities, while "Disaster" is declared as such by
Governor or President. See Ky. REV. STAT. ANN. § 39A.020(10), (7) (Michie 1998).
"Disaster" is a result, while "Emergency" includes occurrence or threat of disaster.
See LA. REV. STAT. ANN. § 29:723(1), (2) (West Supp. 2000).
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either natural or manmade. 19 Some statutory schemes attempt to identify potential disasters such as flood, fire, or tornado. 2 0 Other definitions
of disaster speak in general terms of occurrences in which there is
widespread or severe damage, injury, or loss of life or property resulting
from any natural cause or cause of human origin. 2 1 Most use the term
"emergency" as referring to an anticipated event, whereas a disaster is
typically utilized to refer to an existing event. 22
V.

EVENTS GIVING RISE TO DECLARATIONS OF EMERGENCY
OR DISASTER

The following types of events, occurrences, or conditions may
warrant the declaration of an emergency or disaster: fire, flood, tornado,
Michigan:

"Disaster" is the occurrence, while "Emergency" means that Governor determines
state assistance needed. See MICH. CoMP. LAWS ANN. § 30.402(e), (h) (West 1994).
Minnesota:
"Emergency" calls for action to prevent "Disaster." See MINN. STAT. ANN. § 12.03(3)
(West 1997).
Mississippi:
"Disaster" is "Emergency" severe enough to warrant declaration. See Miss. CODE
ANN. § 33-15-5(m) (1999).
Missouri:
"Emergency" is declared by Governor or legislature in response to attack, threat of
attack, or "Disaster." See Mo. ANN. STAT. § 44.010(5) (West. Supp. 2000).
Montana:
"Emergency" means threat of "Disaster" that timely action can avert or minimize.
See MONT. CODE ANN. § 10-3-103(6) (1999).
Nebraska:
"Emergency" is a "Disaster" determined by Governor or principal executive officer
of local government to require action. See NEB. REV. STAT. § 81-829.39(3) (1996).
New Jersey:
"Emergency" means "Disaster" or war emergency. See N.J. STAT. ANN. app.
A:9-33.1(4) (West 1992).
New York:
"State Disaster Emergency" is time that the governor declares that a "Disaster" exists.
See N.Y. EXEC. LAW § 20(2)(b) (McKinney 1993).
North Dakota: "Emergency" includes threat of "Disaster."
See N.D. CENT. CODE
§ 37-17.1-04(3) (Supp. 1999).
Ohio:
"Emergency" is when U.S. Congress or "a chief executive" has declared emergency
to exist. "Disaster" means occurrence or threat of severe injury or loss. See OHIo
REV. CODE ANN. § 5502.21(F), (E) (Anderson 2000).
Oregon:
"Major Disaster" uses definition found in Federal Disaster Relief Act of 1974, 42
U.S.C. §§ 5121, 5122. See OR. REV. STAT. § 401.025(14) (1999).
Pennsylvania: "Disaster" definition lists events that constitute disaster, while "Disaster Emergency"
requires state assistance. See PA. STAT. ANN. tit. 35, § 7102 (West Supp. 2000).
South Dakota: "Disaster" requires all available state resources, while "Emergency" requires less
than all. See S.D. CODIFIED LAWS § 33-15-1(2), (3) (Michie 1994).
Tennessee:
"State of Emergency" declared by Governor when threat of "Disaster" great enough
to warrant state assistance. See TENN. CODE ANN. § 58-2-101(10) (1989).
Utah:
"State of Emergency" requires state assistance to localities in event of or threat of
"Disaster." See UTAH CODE ANN. § 63-5a-2(6) (1997).
Virginia:
"Emergency" refers to urgency of governmental action. See VA. CODE. ANN.
§ 44-146.16(2a) (Michie 1999).
Puerto Rico:
"Emergency is less than "Disaster." See P.R. LAWS ANN. tit. 25, § 171b(b) (1979).
19. See statutes cited supra note 18.
20. See, e.g., ALASKA STAT. § 26.23.900(2); 35 PA. CONS. STAT. ANN. § 7102 (Supp. 2000).
21. See, e.g., ALA. CODE § 31-9-2 (1989); CAL. GOV'T CODE § 8558 (West 1992 & Supp. 1999);
COL. REV. STAT. ANN. § 24-32-2103 (West 1998); IND. CODE ANN. § 10-4-1-3 (Michie 1992 & Supp.
1998); Ky. REV. STAT. ANN. § 39A.020; LA. REV. STAT. ANN. § 29:723; ME. REV. STAT. ANN. tit. 37-B,
§ 703 (West 1989 & Supp. 1998); MINN STAT. ANN. § 12.03; N.Y. EXEC. LAW § 20; N.D. CENT. CODE
§ 37-17.1-04; OHIO REV. CODE ANN. § 5502.21; R.I. GEN. LAWS § 30-15-3 (1994); W.VA. CODE
§
15-5-2 (2000).
22. See, e.g., FLA. STAT. ANN. § 252.34; MINN. STAT. ANN. § 12.03.
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hurricane, accident, chemical or petroleum spill, radiological release,
landslide, mudslide, existence of high water table, air or water pollution,
epidemic, riot, civil disobedience, drought, sudden and severe energy
shortage, volcano, earthquake, snow, ice, blizzard, windstorm, building or
structural collapse, waves, hazardous substance spills or releases, pollution or contamination, explosions, hostile military or paramilitary action,
terrorism, loss of utility services, etc.2 3 These events may be the result of
either natural or manmade conditions or occurrences. 24 Some jurisdictions have sufficiently broad language describing an emergency or
disaster to encompass the possibility of computer failures, or other
electronic or technological failures as they relate to the public health,
safety, and welfare. 2 5 However, no statutes were located that expressly
identified computer failure itself as a form of emergency or disaster.
VI. WHO CAN EXERCISE EMERGENCY OR DISASTER
AUTHORITY?
In many states, the mayor or the principal executive officer of the
political subdivision may declare a local emergency or disaster.2 6 A few
23. See generally statutes cited supra note 10.
24. See generally statutes cited supra notes 10 & 18.
25. See, e.g., FLA. STAT. ANN. § 252.34 (West 1999); 20 ILL. COMP. STAT. ANN. 3305/4 (West
1993 & Supp. 1999); MIss. CODE ANN. § 33-15-5 (1999); UTAH CODE ANN. § 63-5a-2 (1997).
26.
WHO CAN DECLARE
How MANY DAYS DOES IT LAST
Arizona
Mayor (city) or Chairman (county)
(not specified)
Arkansas
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
California
Governing body or Official designated by it
7, unless ratified (if by Official)
Colorado
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Florida
Political subdivision
7, renewable in 7-day increments
Idaho
Mayor (city) or Chairman (county)
7, renewable by governing body
Illinois
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Indiana
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Kansas
Mayor (city) or Chairman (county)
7, renewable by governing body
Kentucky
County Judge, Mayor, or C.E.O.
(not specified)
Louisiana
Parish President
30, terminable by Governor, Legis.
Maryland
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Michigan
C.E.O.
7, renewable by governing body
Minnesota
Mayor (city) or Chairman (county)
3, renewable by governing body
Mississippi
Governing body
7, renewable by governing body
Montana
Principal Exec. Officer of Political Subdivision Whenever P.E.O. determines
Nebraska
Principal Exec. Officer of Political Subdivision Terminable by governing body
New Jersey
Municipal Emergency Mgmt. Coordinator
(not specified)
New York
C.E.O.
5, renewable by C.E.O.
North Carolina
Up to Local Ordinance
Up to Local Ordinance
North Dakota
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Oregon
Up to Local Ordinance
Up to Local Ordinance
Pennsylvania
Governing body (may designate Mayor)
7, renewable by governing body
Rhode Island
Principal Exec. Officer of Political Subdivision 7, renewable by governing body
Tennessee
Chief Admin. Officer
(not specified)
Texas
Presiding officer of governing body
7, renewable by governing body
Utah
Principal Exec. Officer of Political Subdivision 30, renewable by governing body
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states leave such authority to the governing body or to any official
designated by the governing body. 27 Yet, other jurisdictions authorize
other officers such as county judge, 2 8 municipal emergency management coordinator, 29 chief administrative officer, 30 and local director of
emergency services to make such a declaration. 3 1 At least two states
32
leave the authority to those specifically designated by ordinance.
VII. DURATION OF DECLARATION
Once a local disaster is declared by the proper authority, the duration of a disaster declaration is typically addressed either by statute or
ordinance. 33 The most common length of a disaster declaration, except
where renewed by a governing body, is seven days. 34 Some states,
including Minnesota (three days) and New York (five days) provide for
a shorter time period. 35 Louisiana and Utah provide for the initial
declaration to be effective for thirty days, however, in Louisiana either
the governor or legislature can terminate the declaration, whereas in Utah
36
the governing body can extend the declaration beyond thirty days.
Arizona, Kentucky, New Jersey, Tennessee, and Virginia are silent as to
the length of an emergency declaration. 3 7 North Carolina and Oregon
allow the local governing body to establish the effective time line for an
emergency declaration by local ordinance. 38
Virginia
Local Dir. of Emergency Services
(not specified)
D.C.
Mayor
15, renewable by Council
27. These states are: California - CAL. Gov'T CODE § 8630 (West Supp. 2000); Florida - FLA.
STAT. ANN. § 252.38(3) (West 1994); Mississippi - MIss. CODE ANN. § 33-15-17(d) (1999); and
Pennsylvania - 35 PA. CONS. STAT. ANN. app. § 7501 (West 1993).
28. See Ky. REV. STAT. ANN. § 39A.100(2) (Michie 1998).
29. See N.J. STAT. ANN. app. A:9-40.5 (West 1992).
30. See TENN. CODE ANN. § 38-9-102 (1997).
31. See VA. CODE ANN. § 44-146.21 (Michie 1994).
32. See N.C. GEN. STAT. § 166A-8 (1997); OR. REV. STAT. § 401.309 (1997).
33. See generally statutes cited supra note 10.
34. The following states have a seven day disaster declaration period: Arkansas - ARK. CODE
ANN. § 12-75-108 (Michie 1999); California - CAL. GOV'T CODE § 8630 (West Supp. 2000); Colorado
- COLO. REV. STAT. ANN. § 24-32-2109 (West 1999); Florida - RA. STAT. ANN. § 252.38(3) (West
1999); Idaho - IDAHO CODE § 46-1011 (1997); Illinois - 20 ILL. COMP. STAT. ANN. 3305/11 (West 1993);
Indiana - IND. CODE ANN. § 10-4-1-23 (Michie Supp. 2000); Kansas - KAN. STAT. ANN. § 48-932

(1994); Maryland - MD. ANN. CODE art. 16A, § 6C (1998); Michigan - MICH. COMP. LAWS ANN.
§ 30.410 (West 1994); Mississippi - MISS. CODE ANN. § 33-15-17(d) (1999); North Dakota - N.D.
CENT. CODE § 37-17.1-10 (1987); Pennsylvania - 35 PA. CONS. STAT. ANN. app. § 7501 (West 1993);
Rhode Island - R.I. GEN. LAWS § 30-15-13 (1994); Texas - TEX. G OV'T CODE ANN. § 418.108 (West
1998).
35. See MINN. STAT. ANN. § 12.29 (West 1997); N.Y. EXEC. LAW § 24 (McKinney Supp. 1999).
36. See LA. REV. STAT. ANN. § 29:727 (West 1989); UTAH CODE ANN. § 63-5a-6 (1997).
37. See ARIZ. REV. STAT. ANN. § 26-311 (West 2000); Ky. REV. STAT. ANN. § 39A. 100(2) (Michie
1998); N.J. STAT. ANN. app. A:9-40.5 (West 1992); TENN. CODE ANN. § 38-9-102 (1997); VA. CODE
ANN. § 44-146.21 (Michie 1999).
38. See N.C. GEN. STAT. § 166A-8 (1997); OR. REV. STAT. § 401.309 (1999).
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VIII. TYPES OF ORDERS TYPICALLY ISSUED UNDER
EMERGENCY OR DISASTER AUTHORITY
Once a declaration has been issued by the proper authority, the
types of orders authorized may depend upon the provisions of the
declaration if limited or otherwise will depend upon the statutory or
home rule authority under which the proclamation was issued. 3 9 In
some instances a declaration may actually include the issuance of
specified orders. 4 0 However, the most common approach appears to
have the appropriate official issue orders apart from the declaration. 4
The most common forms of authority exercised and orders issued
pursuant to an emergency declaration include:
"
•
•
*
*
*
*
•
"
*
•
*
"
*
•

Establishing curfews
Issuance of evacuation orders of buildings, streets, neighborhoods,
and cities
Closing of businesses
Suspension of sale or dispensing of alcohol
Closing access to buildings, streets, or other public or private places
Establish limited routes of transportation
Control ingress to and egress from a disaster area
Control movement of persons within and the occupancy of premises
within a disaster area
Suspend or limit the sale, dispensing, or transportation of firearms,
explosives, or combustibles
Appropriate and expend funds, execute contracts, and to obtain and
distribute equipment, materials, and supplies
Transfer the direction, personnel, or functions of city departments
and agencies for the purpose of performing or facilitating disaster
or emergency services
Authorization for the acquisition of property, supplies, and
materials
Delegation of authority among city officials
Order the continuation, termination, disconnection, or suspension of
natural gas, electric power, or other public utilities
Control, restrict, allocate, or regulate the use, sale, production, and
distribution of food, water, fuel, clothing, and other commodities,

39. See MCQUILLIN MUNICIPAL CORPORATION §§ 24.01, 24.18 (3rd. ed. 1997). See generally
David G. Tucker, Local Authority in Emergency Management (Apr. 11, 1999) (unpublished
manuscript on file with International Municipal Lawyers Association).
40. See McQuIULIN MUNICIPAL CORPORATION § 24.01.
41. See id.
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materials, goods, services, or resources as deemed necessary by the
mayor for the health, safety, and welfare of the city's inhabitants
Suspend or modify the provisions of any ordinance if strict compliance would in any way prevent, hinder, or delay necessary action
in coping with the emergency
Suspend typical procurement policies, requirements, and regulations
Suspending or limiting the use of water resources
Suspending or limiting the burning of any items or property
Temporarily suspending, limiting, canceling, postponing, or continu-,
ing meetings of the city's governing body and any committee,
commission, board, authority, or other city bodies
Authorize the hiring or contracting for construction, engineering,
architectural, building, electrical, plumbing, and/or other services
essential to continue the function of the city without the
advertisement for bids
Make application for local, state, or federal assistance
Accept any grant, gift, or loan whether by other public entities,
local, state, or federal, or private or non-profit entities
Call or convene a meeting of the governing body at any place,
inside or outside the limits of the political subdivision, and to
provide for any act or decision required to be performed by the
governing body to be valid whether performed at a temporary
disaster location or otherwise as may be necessary, prudent or
expedient in the conduct of the affairs of the local governing body
during such emergency, or disaster
Enter into such agreements that may be necessary, prudent, or
expedient relating to interagency aid, mutual aid, joint powers, or
other cooperative agreements relating to the provision of services,
equipment, supplies, materials, or personnel necessary to respond to
the emergency or disaster4 2

IX. USE OF MUTUAL AID, JOINT POWERS, AND
INTERGOVERNMENTAL ASSISTANCE AGREEMENTS
Virtually every state grants some authority to municipalities to enter
into mutual aid, joint powers, or intergovernmental assistance type
agreements. 4 3 Many emergency management statutes provide express
42. See generally statutes cited supra note 10.
43. Authority included in "Emergency Management" acts for political subdivisions to enter into
"mutual aid" agreements include: Alabama - ALA. CODE § 31-9-9 (1989); Alaska - ALASKA STAT.
§ 26.23.180 (Michie 1998); Arizona - ARM. REV. STAT. ANN. § 26-309 (2000); Arkansas - ARK. CODE.
ANN. § 12-75-119 (Michie 1999); California - CAL. GOV'T CODE § 8631 (West 1992); Colorado COLO. REV. STAT. ANN. § 24-32- 2113 (West 1999); Connecticut - CONN. GEN. STAT. ANN. § 28-7
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authorization to do so in the event or anticipation of an emergency or
disaster.44 Other states rely upon the general grant of authority to enter
45
into such agreements.
A disaster almost by definition contemplates that the conditions,
events, or occurrences are of such a magnitude or severity that the
normal governmental services are insufficient, ill-prepared, or inadequate
to respond to such emergency or disaster. Consequently, the reliance
upon and use of mutual aid, joint powers, and intergovernmental assistance agreements becomes expected and the norm. Help from another
municipality may come in the form of equipment, supplies, information,
technology, and/or personnel. The longer the duration of the disaster or
the greater the severity will likely dictate the extent of assistance required
from other governmental entities, whether local, state, or federal.
The federal involvement in local emergencies or disasters is largely
established through the Disaster Relief Act of 197446 and the Robert T.
Stafford Disaster Relief and Emergency Assistance Act of 1988.47 These
statutory acts are based upon the premise that the responsibility to
prepare for and react to a local emergency or disaster lies initially with
the local community and then the state. When those combined efforts
are insufficient to effectively cope with the emergency or disaster,
federal assistance may be appropriate. The Stafford Act authorizes the
President of the United States to provide assistance to individuals and to
(West Supp. 2000); Florida - FLA. STAT. ANN. § 252.40 (West 1999); Georgia - GA. CODE ANN.
§ 86-1809 (Harrison 2000); Hawaii - HAW. REV. STAT. § 128-13 (1993); Idaho - IDAHO CODE § 46-1014
(1997); Illinois - 20 ILL. COMP. STAT. ANN. 3305/13 (West Supp. 1999); Indiana - IND. CODE ANN.
§ 10-4-1-9 (Michie 1992); Iowa - IOWA CODE Ar. § 29C. II (West 1995); Kentucky - KY. REV. STAT.
ANN. § 39B.040 (Michie 1998); Louisiana - LA. REV. STAT. ANN. § 29:730 (West 2000); Maine - ME.
REV. STAT. ANN. tit. 37-B, § 784 (West 1989); Maryland - MD. ANN. CODE art. 16A, § 8 (1998);
Michigan - MICH. COMP. LAWS ANN. § 30.410 (West 1994); Minnesota - MINN. STAT. ANN. § 12.27
(West 1997); Mississippi - MISS. CODE ANN. § 33-15-19 (1999); Missouri - Mo. ANN. STAT. § 44.090
(West Supp. 2000); Montana - MONT. CODE ANN. § 10-3-202 (1997); Nebraska - NEB. REV. STAT.
§ 81-829.48 (1996); Nevada - NEV. REV. STAT. ANN. § 414.100 (Michie 2000); New Hampshire N.H. REV. STAT. ANN. § 107-C:9 (1990); New Jersey - N.J. STAT. ANN. app. A:9-60 (West 1992); New
Mexico - N.M. STAT. ANN. § 12-10-6 (Michie 1998); North Carolina - N.C. GEN. STAT.
§ 166A-10 (1997); North Dakota -N.D. CENT. CODE § 37-17.1-14.1 (Supp. 1997); Ohio - OHIO REV.
CODE ANN. § 5502.29 (Anderson 2000); Oklahoma - OKLA. STAT. ANN. tit. 63, § 683.12 (West 1997);
Oregon - OR. REV. STAT. § 401.480 (1999); Pennsylvania - 35 PA. CONS. STAT. ANN. app. § 7504 (West
1993); South Carolina - S.C. CODE ANN. § 25-1-450 (Law Co-op. 1989); South Dakota - S.D. CODIFIED
LAWS §§ 33-15-34, -35 (Michie 1994); Tennessee - TENN. CODE ANN. §§ 58-2-119, -120 (1989); Texas
- TEx. GOV'T CODE ANN. § 418.109 (West 1998); Utah - UTAH CODE ANN. § 63-5a-9 (1997); Vermont
- VT. STAT. ANN. tit. 20, § 8(b)(7) (1987); Virginia - VA. CODE ANN. § 44-146.22 (Michie 1999);
Washington - WASH. REV. CODE ANN. § 38.52.091 (West Supp. 2000); West Virginia - W. VA. CODE
§ 15-5-9 (1999); Wisconsin - Wis. STAT. ANN. § 166.03 (West Supp. 1999); Wyoming - Wyo. STAT.
ANN. § 19-13-109 (Michie 1999).
44. See statutes cited supra note 43.
45. See e.g., N.D. CENT. CODE ch. 54-40.3 (Supp. 1999).
46. See Pub. L. No. 93-288, 88 Stat. 143 (codified as amended in scattered sections of U.S.C.).
47. See Pub. L. No. 100-707, 102 Stat. 4689 (codified as amended in scattered sections of
U.S.C.).
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state and local governments to help them respond to and recover from a
disaster. 4 8 There also is some limited assistance for private, non-profit
organizations under the Act. 49 In the event of the President declaring an
area as a major disaster area, a combined effort of local, state, and federal
assistance will come into play. 50 The federal response to the City of
Grand Forks, North Dakota, was primarily coordinated through the
Federal Emergency Management Agency with significant participation
occurring through the Department of Housing and Urban Development,
the Small Business Administration, the Department of Defense, and the
United States Army Corps of Engineers, and other numerous agencies
and departments.
The federal government's involvement is dependent upon the
declaration of a disaster by the Governor who then requests the President
to issue such declaration as may be appropriate. 5 1 The President, in
issuing a "major disaster declaration," will authorize the greatest federal
response and participation possible under the Stafford Act. 5 2 The
President may choose not to recognize a particular event as a "major
disaster" but may issue a lesser declaration. 53 Subsequent to any major
disaster declaration by the President, a plethora of standardized agreements will need to be entered into by, between, and among the local
municipality, the state, and FEMA.54 Other agreements will typically be
entered into by and among the local government, the state, and the U.S.
Army Corps of Engineers for purposes of debris removal, contract
letting, etc. 55
It is also typical for the National Guard to become involved in
disaster or emergency preparation and response. In those instances in
which the National Guard's participation is called for by the state, their
range of response and activities is greater. However, in those instances in
which the National Guard's participation is directed through a presidential order, the extent of National Guard involvement in traffic control
and law enforcement will be limited by the Posse Comitatus Act. 56
48. See 42 U.S.C. § 5170a (1994).
49. See 44 C.F.R. § 206.220-.253 (1999).
50. See John J. Copelan, Jr. & Steven A. Lamb, DisasterLaw in HurricaneAndrew - Government
Lawyers Leading the Way to Recovery, 27 URB. LAW. 29 (1995).
51. See 42 U.S.C. § 5170 (1994).
52. See id. § 5170a.
53. See 44 C.F.R. § 206.38 (1999).
54. See Copelan & Lamb, supra note 50, at 31.
55. See generally Copelan & Lamb, supra note 50.
56. See 18 U.S.C. § 1385 (1994). The Posse Comitatus Act generally prohibits the military from
performing civil law enforcement duties except where specifically authorized by law. See Copelan &
Lamb, supra note 50, at 37. It generally applies to military troops including Army, Air Force, Navy,
and Marine Corps. See Copelan & Lamb, supra note 50, at 37-38 & n.18. However, the Act does not
apply to National Guard personnel performing duties under the direction of a governor under Title 32
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IMMUNITY DEFENSES TO CLAIMS BROUGHT RESULTING
FROM AN EMERGENCY

Any municipality facing an emergency or disaster situation needs to
also be prepared to address any potential litigation that may arise as a
result. In addition to the standard defenses and immunities provided to
municipalities under state statutes and common law, a municipality may
also have available to it additional immunities to tort liability resulting
from emergencies or disasters. 57
Emergencies and disasters call for prompt decision making and the
exercise of judgment, impacting personal lives, businesses, and property.
Immunity provisions found within state disaster or emergency statutes
are an attempt to remove impairments to the exercise of emergency
decision making and to avoid subsequent litigation. 58 Several states have
adopted immunity provisions within their emergency management acts
that provide for immunities for states, political subdivisions, and individuals involved in emergency management activities. 59 Other states have
adopted specific immunity for owners or controllers of real estate that
might be used as emergency shelters. 6 0 Many states do not expressly
include or exclude volunteers but simply refer to emergency workers as
of the United States Code. See Copelan & Lamb, supra note 50, at 38. The Posse Comitatus Act
restrictions also do not apply to states of civil disturbance in such instances where the President may
issue a proclamation pursuant to 10 U.S.C. §§ 331-334 which permit active military forces to perform
law enforcement duties to control a civil disturbance. See Copelan & Lamb, supra note 50, at 38. The
Posse Comitatus Act would preclude military personnel from operating traffic control points and from
undertaking security patrol unless there are military purposes for doing so or with respect to providing
services to a miliary facility. See Copelan & Lamb, supra note 50, at 38.
57. See generally Lerner, supra note 16, at 335.
58. See generally Lerner, supra note 16, at 335.
59. See generally Lerner, supra note 16, at 335.
60. Statutes included in "Emergency Management" acts that provide immunity for owners or
controllers of real estate used as shelter during disasters are: Alabama - ALA. CODE § 31-9-17 (1989);
Arkansas - ARK. CODE. ANN. § 12-75-125 (Michie 1999); Colorado - COLO. REV. STAT. ANN.

§ 24-32-2302 (West 1999); Florida - FLA. STAT. ANN. § 252.51 (West 1999); Georgia - GA. CODE ANN.
§ 86-1822 (Harrison 2000); Hawaii - HAW. REV. STAT. § 128-19 (1993); Idaho - IDAHO CODE § 46-1016
(1997); Illinois - 20 ILL. COMP. STAT. ANN. 3305/21 (West 1993); Indiana - IND. CODE ANN. § 10-4-1-18
(Michie Supp. 2000); Kansas - KAN. STAT. ANN. § 48-936 (1994); Kentucky - KY. REV. STAT. ANN.
§ 39A.280 (Michie 1998); Maine - ME. REV. STAT. ANN. tit. 37- B, § 822 (West Supp. 1999); Michigan
- MICH. COM. LAWS ANN. § 30.411 (West 1994); Mississippi - MIss. CODE ANN. § 33-15-21 (1999);
Montana - MONT. CODE ANN. § 10-3-111 (1997); Nebraska - NEB. REV. STAT. § 81-829.66 (1996);
Nevada - NEV. REV. STAT. ANN. § 414.120 (Michie 2000); New Hampshire - N.H. REV. STAT. ANN.

§ 107-C:l 1 (1990); New Jersey - N.J. STAT. ANN. app. A:9-52 (West 1992); New Mexico - N.M.
STAT. ANN. § 12-10-8 (Michie 1998); North Carolina - N.C. GEN. STAT. § 166A-15 (1997); North
Dakota - N.D. CENT. CODE § 37-17.1-17 (1987); Ohio - OHIO REV. CODE ANN. § 5502.30 (Anderson
2000); Oklahoma - OKLA. STAT. ANN. tit. 63, § 683.14 (West 1997); Oregon - OR. REV. STAT.

§ 401.515 (1999); Pennsylvania - 35 PA. CONS. STAT. ANN. § 7704 (West 1993); Rhode Island - R.I.
GEN. LAWS § 30-15-16 (1994); South Dakota - S.D. CODIFIED LAWS § 33-15-4.1 (Michie 1994);
Tennessee - TENN. CODE ANN. § 58-2-129 (1989); Virginia - VA. CODE ANN. § 44-146.23 (Michie

1999); Washington - WASH. REV. CODE ANN. § 38.52.180 (West 1991); West Virginia - W. VA. CODE
§ 15-5-12 (2000); Wisconsin - Wis. STAT. ANN. § 166.09 (West 1997); Wyoming - Wyo. STAT. ANN.
§ 19-13-113 (Michie 1999); Puerto Rico - P.R. LAWS ANN. tit. 25, § 171v (1980).
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being immune while other statutes have expressly included volunteer
workers within their grant of immunity. 6 1 Volunteers may also find
immunity protections in various state "Good Samaritan" statutes. 6 2 In
virtually all of the statutes granting immunity, immunity is not available
if the death, injury, or damages are the result of willful misconduct, gross
63
negligence, wanton disregard, or bad faith on the part of the actor.
Many of the immunity statutes specifically provide for the application of
benefits under state Workers Compensation acts despite the existence of
64
the grant of immunity.
The specific language, scope, and application of the immunity
statutes vary from state to state. In some instances, the statute includes all
activities relating to emergency planning, preparation, defense, and
response. 6 5 Other state statutes appear to be more restrictive. 6 6 In
virtually all of the statutes providing immunity for disaster emergency
services there must have first been an officially declared or proclaimed
emergency or disaster. 67 City attorneys providing counsel with respect
to emergency or disaster immunity need to carefully review the statutory
61. Arkansas - ARK. CODE. ANN. § 12-75-128 (Michie 1999); Arizona - AIZ. REV. STAT. ANN.
§ 26-314 (2000); California - CAL. GOV'T CODE § 8657 (West 1992); Georgia - GA. CODE ANN.
§ 86-1817 (Harrison 2000); Hawaii - HAW. REV. STAT. §§ 127-7, 128-18 (1993); Kansas - KAN. STAT.
ANN. § 48-915 (1994); Maine - ME. REV. STAT. ANN. tit. 37-B, § 822 (West Supp. 1999); Missouri Mo. ANN. STAT. § 44.023 (West 1992); Montana - MONT. CODE ANN. § 10-3-111; Nevada - NEV. REV.
STAT. ANN. § 414.110 (Michie 2000); New Hampshire - N.H. REV. STAT. ANN. § 107-C:10 (Supp.
1999); New Jersey - N.J. STAT. ANN. app. A:9-52; North Carolina - N.C. GEN. STAT. § 166A-14
(1997); Ohio - OHIO REV. CODE ANN. § 5502.30; Oklahoma - OKLA. STAT. ANN. tit. 63, § 683.14; Rhode
Island - R.I. GEN. LAWS § 30-15-15 (1994); Virginia -VA. CODE ANN. § 44-146.23; West Virginia W. VA. CODE § 15-5-11 (2000); Wisconsin - WIS. STAT. ANN. § 166.03 (West 1999); Wyoming - Wyo.
STAT. ANN. § 19-13-113; Puerto Rico - P.R. LAWS ANN. tit. 25, § 171v; District of Columbia - D.C.
CODE ANN. § 6-1406 (1995).
62. See, e.g., N.D. CENT. CODE ch. 32-03.1 (1996 & Supp. 1999). Also, section 39-08-04.1 of the
North Dakota Century Code provides as follows:
Any person who is an unpaid volunteer, who in good faith, renders emergency care or
services at or near the scene of an accident, disaster, or other emergency, or en route to
a treatment facility, is not liable to the recipient of the emergency care or services for
any damages resulting from the rendering of that care or services.
This section does not relieve a person from liability for damages resulting from the
intoxication, willful misconduct, or gross negligence of the person rendering the
emergency care or services. Further, liability is not relieved if emergency care was
rendered for remuneration or with the expectation of remuneration. (emphasis added).
63. See, e.g., ARIz. REV. STAT. ANN. § 26-314(A); ARK. CODE ANN. § 12-75-128(b); 16 DEL. CODE
ANN. § 6801(a) (1995); GA. CODE ANN. § 86-1817(b); HAW. REV. STAT. § 128-18; IDAHO CODE
§ 46-1017; Mo. ANN. STAT. § 44.023(5); MONT. CODE ANN. § 10-3-111(2); NEB. REV. STAT.
§ 81-829.55(1); N.D. CENT. CODE § 37- 37.1-16(1); 35 PA. CONS. STAT. ANN. § 7704(a); R.I. GEN. LAWS
§ 30-15-15(a).
64. See, e.g., ARIZ. REV. STAT. ANN. § 26-314(c); ARK. CODE ANN. § 12-75-129; HAW.REV. STAT.
§ 127-7; IDAHO CODE § 46-1017; 20 ILL. COP. STAT. ANN. § 3305/15; KAN. STAT. ANN. § 48-915(a);
MONT. CODE ANN. § 10-3-111 (1); NEB.REV. STAT. § 81-829.55(l); N.D. CENT. CODE § 37- 37.1-16(1);
35 PA. CONS. STAT. ANN. § 7704(c); R.I. GEN. LAWS § 30-15-15(a).
65. See Lemer, supra note 16, at 335.
66. See Lerner, supra note 16, at 337.
67. See generally statutes cited supra note 10.
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language and any interpreting cases. Surprisingly, there is not a great
deal of case law relating to the interpretation of emergency or disaster
8
immunity statutes. 6
If a suit is not precluded under a specified immunity for emergency
or disaster activities, such suit may be barred by any general governmental tort immunities such as governmental immunity, discretionary
immunity, or statutory immunity. 6 9 Some jurisdictions may also recognize a defense to an action against a governmental entity or employee if
there is a failure to establish a "special duty" and the court otherwise
determines that the municipality's "general duty" was known to the
public at large and not to the individual. 70
XI. RECOMMENDATIONS FOR A CITY ATTORNEY WHEN AN
EMERGENCY OR DISASTER AFFECTS YOUR COMMUNITY
Lawyering for a municipality during a crisis is rarely planned or
anticipated. Yet, emergency and disaster conditions will require the
prudent involvement of the city attorney. Some of the following recommendations are statements of the obvious whereas others are the result of
experience. In that regard, some of the observations this author made
during the April 1997 conditions of hell and high water include the
following:
* Become involved in emergency management planning. Make sure
that the emergency manager is aware of what services you can provide and the benefits of allowing your involvement. De mon s tra te
that you will be a help, not an impediment.
•
Participate in any emergency or disaster drills that might be held.
*
Be available to perform more than one function in combating an
emergency or disaster. This may require you to serve as a legal
advisor in addition to performing other functions such as equipment and supply procurement, volunteer coordination, evacuation
and housing coordination, sandbagging, directing traffic .

*

.

. what-

ever is required. Request to be located in the emergency operation
center during times of emergency or disaster, if possible.
Be available for drafting emergency or disaster declarations or
proclamations. Pre-drafted forms may be of assistance, however, be
sure to include sufficient flexibility to address whatever circumstances confront the municipality. Maintain an expansive grant of
authority with liberal interpretation in any proclamation or declara68. See Lemer, supra note 16, at 340.
69. See Lerner, supra note 16, at 338-40.
70. See Lerner, supra note 16, at 352 n.127.
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tion. Emergencies and disasters are inherently unpredictable. Encourage the proper official issuing the proclamation or declaration
to take full advantage of any length of time the declaration can be
made effective. It can be rescinded earlier if appropriate. This will
retain flexibility for the community. There may, however, be
competing political considerations to be weighed.
Be as familiar as possible with state statutes, local ordinances, and
charters regarding emergency authority, process and procedure, and
limitations. It is also helpful to have some familiarity with the
Federal Disaster Relief Act and Stafford Act.
Review local ordinances relating to emergencies and disasters and
ensure that the ordinances grant as much authority as permitted,
with as much flexibility and durability as possible. Problems and
solutions during a disaster are not easy to predict. Consequently,
the more authority over a longer duration may be of significant
assistance to your community. Make sure your local ordinances
addressing emergency and disaster situations are current and apply
to something more than simply the cold war or nuclear attack. The
ordinance should be drafted to apply to the most unanticipated
emergencies and disasters.
Be able to identify what penalties may apply to any persons violating the provisions of an emergency declaration, proclamation, or
any order issued as a result thereof. Is it a fine or might it include
jail time? In this regard, also anticipate the possibility of
correctional centers being inaccessible or inoperative as well as
courthouses being closed.
Ensure that the emergency ordinances provide abilities to waive and
possibly modify ordinances during the effective time of the proclamation. In specific instances, you may wish to be able to waive or
modify inspection fees, building codes, inspection processes,
occupancy certificates, zoning requirements, procurement requirements, etc.
Be familiar with what authority the municipality may have over
consumer protection, particularly in the areas of scams (charitable
scams and contractor scams), unscrupulous contractors, price gouging, and fraud. Consider the possibility of a "one stop shop"
which might include the police department, local inspections
department, local permitting offices, state consumer protection
divisions, state attorney general's office, secretary of state's offices,
and others providing consumer protection and assistant services.
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Assist in the preparation of all necessary contract and emergency
plan documents to allow coordinated responses and intergovernmental activities.
Remain flexible. No matter what you think will happen, something
else likely will. Make sure you and your staff are available to
respond on short notice to needs of key emergency management
and response team members.
Review and have available for consultation mutual aid, joint power,
and intergovernmental assistance agreements. Have an idea of what
is contained in those documents well before they are actually
needed. Identify what governmental entities you have such agreements with and when the agreements may be invoked. You should
also be familiar with who can activate or invoke the provisions of
such agreements.
Make yourself available for the public information officers' needs.
Against virtually all of my preconceived notions, I found that
providing concise and accurate information to the public information officer and, where appropriate, directly communicating with the
media, became imperative. It reduced anxiety and provided helpful
information for virtually everyone.
Where possible, have access to a computer with CD and online
capability. The ability to perform legal research under less than
ideal circumstances (something other than your comfortable office)
may become essential.
Expect the unexpected.

XII. CONCLUSION
It was my intention in writing this article to share some of my
observations and experiences after surviving an unexpected major
disaster. I also wanted to provide a rudimentary resource for those
interested in disaster or emergency legal matters and to suggest to
municipal attorneys that they need to go beyond the "someone else,
somewhere else" sense of complacency and plan for the possibility of
either a natural or man-made disaster occurring within their jurisdiction.
I have also prepared as an Appendix, a draft ordinance as an example of
an ordinance granting a municipality broad authority for dealing with
disasters or emergencies. While each disaster is unique the legal issues
are not and are likely to reoccur in future disasters and emergencies.
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Appendix
LOCAL DISASTER OR EMERGENCY ORDINANCE
Section 1-0101. Intent.
It is the intent of this article to provide the necessary organization,
powers, and authority to enable the timely and effective use of all
available City resources to prepare for, respond to and recover from
emergencies and/or disasters, whether natural or man made, likely to
affect the health, security, safety, or property of the inhabitants of the
City. It is intended to grant as broad of power as permitted.
Section 1-0102. Definitions.
(1) Civil emergency: Conditions of unrest including, but not
limited to riot, civil disturbance, unlawful assembly, hostile
military or paramilitary action, war, terrorism, or sabotage.
(2) Disaster: The occurrence of widespread or severe damage,
injury, or loss of life or property resulting from any natural or
manmade cause including but not limited to flood, fire,
cyclone, tornado, earthquake, severe high or low temperatures,
blizzard, landslide, mudslide, hurricane, building or structural
collapse, high water table, water pollution, air pollution,
epidemic, riot, drought, utility emergency, sudden and severe
energy shortages, volcano, earthquake, snow, ice, windstorm,
waves, hazardous substance spills, chemical or petroleum spills,
biological material release or spill, radiological release or spill,
structural failure, public health emergency or accidents.
(3) Emergency: Any occurrence or threat of natural or man
made disaster of a major proportion in which the safety and
welfare of the inhabitants of the City or their property are
jeopardized or placed at extreme peril that timely action may
avert or minimize.
(4) Utility emergency: Any condition which endangers or
threatens to endanger the safety, potability, availability,
transmission, distribution, treatment, or storage of water,
natural gas, fuel or electricity through their respective systems.
Section 1-0103. Authorization to issue declaration of emergency or
disaster.
The Mayor is authorized to declare a local emergency or disaster if
the Mayor finds that the City or any part thereof is suffering from or is
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in eminent danger of suffering a natural or manmade emergency or
disaster.
Section 1-0104. Filing of declaration.
Any declaration of an emergency or disaster by the mayor shall be
promptly filed with the City Auditor and the public shall be notified
through general publicity of said declaration.
Section 1-0105. Term of declaration.
The declaration of a local emergency or disaster shall be in effect as
determined by the Mayor for a period of up to thirty (30) days. This
period may be extended only upon the approval of the City Council.
Section 1-0106. Succession of Authority.
If the Mayor is unavailable, the President of the City Council shall
have the same authority as is granted to the Mayor hereunder, followed
by the Vice President of the City Council, the Chair of the Public Safety
Committee, the Chair of the Public Service Committee, the Chair of the
Finance Committee, the Chair of the Urban Development Committee,
and then followed by the next most senior member of the City Council.
Section 1-0107. Powers.
Upon the issuance of an emergency or disaster declaration, the
Mayor may exercise the following powers, including,' but not limited to:
(1) an order establishing a curfew during such hours of the days
or nights and affecting such categories of persons as may be
designated.
(2) an order to direct and compel the evacuation of all or a part
of the population from any stricken or threatened areas
within the City if the Mayor deems this action is necessary
for the preservation of life, property or other disaster or
emergency mitigation, response or recovery activities and to
prescribe routes, modes of transportation and destination in
connection with an evacuation.
(3) an order controlling, restricting, allocating or regulating the
use, sale, production or distribution of food, water, fuel,
clothing, and other commodities, materials, goods, services
and resources.
(4) an order requiring the closing of businesses deemed nonessential by the Mayor.
(5)
an order suspending or limiting the sale, distribution, dispensing, or transportation of alcoholic beverages, firearms,

506

NORTH DAKOTA LAW REVIEW

(6)

(7)
(8)
(9)
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(11)
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(13)

(14)

(15)

(16)

(17)

(18)
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explosives and/or combustible products and requiring the
closing of those businesses or parts of businesses insofar as
the sale, distribution, dispensing or transportation of these
items are concerned.
an order prohibiting the sale or distribution within the City
of any products which, the mayor determines, could be
employed in a manner which would constitute a danger to
public health or safety.
an order closing any streets, alleys, sidewalks, public parks,
public ways or other public places.
an order closing the access to any buildings, streets, alleys,
sidewalks or other public or private places.
establish and control routes of transportation ingress or
egress.
control ingress and egress from a disaster or emergency area.
subject to requirements for compensation, commandeer or
utilize private property if necessary to cope with emergency
or disaster conditions.
appropriate and expend funds, exclude contracts, authorize
the obtaining and acquisition of property, equipment,
services, supplies and materials without the strict compliance
with procurement regulations or procedures.
transfer the direction, personnel or functions of City departments and agencies for the purposes of performing or
facilitating emergency or disaster services.
utilize all available resources of the City as may be
reasonably necessary to cope with the emergency or disaster
whether in preparation for, response to or recovery from an
emergency or disaster.
suspend or modify the provisions of any ordinance if strict
compliance thereof would in any way prevent, hinder or
delay necessary action in coping with any emergency or
disaster.
accept services, gifts, grants and loans, equipment, supplies
and materials whether from private, nonprofit or
governmental sources.
temporarily suspend, limit, cancel, postpone, convene,
schedule, or continue all meetings of the City Council, and
any City committee, commission, board, authority or other
City body as deemed appropriate by the Mayor.
suspend or limit the use of the City's water resources.
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(19) suspend or limit the burning of any items of property within
the City limits and up to two (2) miles outside the corporate
City limits.
(20) requiring emergency services of any City officer or employee.
If regular City forces are determined to be
inadequate, then to acquire the services of such other
personnel as are available, including citizen volunteers. All
duly authorized persons rendering emergency services shall
be entitled to the privileges and immunities as provided by
state or local law.
(21) hire or contract for construction, engineering, architectural,
building, electrical, plumbing, and/or other professional or
construction services essential to continue the activities of the
City without the advertising of bids or compliance with
procurement requirements.
(22) make application for local, state or federal assistance.
(23) terminate or suspend any process, operation, machine, device
or event that is or may negatively impact the health, safety
and welfare of persons or property within the City of Grand
Forks.
(24) delegate authority to such City officials as the Mayor
determines reasonably necessary or expedient.
(25) requiring the continuation, termination, disconnection or
suspension of natural gas, electric power, water, sewer or other
public utilities.
(26) close or cancel the use of any municipally owned or operated
building or other public facility.
(27) prescribe routes, modes of transportation and destination in
connection with any evacuation.
(28) exercise such powers and functions in light of the exigencies
of emergency or disaster including the waiving of
compliance with any time consuming procedures and
formalities, including notices, as maybe prescribed by law
pertaining thereto.
(29) issue any and all such other orders or undertake such other
functions and activities as the Mayor reasonably believes is required to protect the health, safety, welfare of persons or
property within the City of Grand Forks or to otherwise
preserve the public peace or abate, clean up, or mitigate the
effects of any emergency or disaster.
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Section 1-0108. Enforcement of Orders.
The members of the police department and such other law
A.
enforcement and peace officers as may be authorized by the
Mayor are further authorized and directed to enforce the orders,
rules and regulations made or issued pursuant to this chapter.
B.
During the period of a declared emergency or disaster, a person
shall not:
(1) enter or remain upon the premises of any establishment not
open for business to the general public, unless such person is
the owner or authorized agent of the establishment.
(2) violate any of the orders duly issued by the Mayor or
authorized personnel.
(3) willfully obstruct, hinder, or delay any duly authorized City
officer, employee or volunteer in the enforcement or exercise
of the provisions of this chapter, or of the undertaking of any
activity pursuant to this chapter.
Section 1-0109. Authority to enter a property.
During the period of a declared emergency or disaster, a City
employee or authorized agent may enter onto or upon private property
if the employee or authorized agent has reasonable grounds to believe
that there is a true emergency and an immediate need for assistance for
the protection of life or property, and that entering onto the private land
will allow the person to take such steps to alleviate or minimize the
emergency or disaster or to prevent or minimize danger to lives or
property from the declared emergency or disaster.
Section 1-0110. Location of governing body meetings and departments.
(1) Whenever an emergency or disaster makes it imprudent or
impossible to conduct the affairs of the City at its regular locations,
the governing body may meet at any place, inside or outside the
city limits. Any temporary disaster meeting location for the
governing body shall continue until a new location is established or
until the emergency or disaster is terminated and the governing
body is able to return to its normal location.
(2) Whenever a disaster makes it imprudent or impossible to conduct
the affairs of any department of the City at its regular location, such
department may conduct its business at any place, inside or outside
the city limits and may remain at the temporary location until the
emergency or disaster is declared ended or until the department is
able to return to its normal location.
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(3) Any official act or meeting required to be performed at any regular
location of the governing body or of its departments is valid when
performed at any temporary location under this section.
(4) The provisions of this section shall apply to all executive, legislative
and judicial branches, powers and functions conferred upon the city
and its offices, employees, and authorized agents.
Section 1-0111. Mutual aid agreements.
(1) The Mayor may, on behalf of the City, enter into such reciprocal
aid, mutual aid, joint powers agreements, intergovernmental assistance agreements or other compacts or plans with other governmental entities for the protection of life and property. Such agreements may include the furnishing or exchange of supplies,
equipment, facilities, personnel and/or services.
(2) The governing body or any of its committees, commissions or
authorities may exercise such powers and functions in light of the
exigencies of the emergency or disaster and may waive compliance
with time consuming procedures and formalities prescribed by law
pertaining thereto.
(3) The foregoing shall apply to all executive, legislative and judicial
Powers and functions conferred upon the City and its officers,
employees and authorized agents.
Section 1-0112. Severability.
The provisions of this chapter are declared to be severable, and if
any section, sentence, clause or phrase of this chapter shall for any
reason be held to be invalid or unconstitutional or if the application of
this chapter to any person or circumstance is held to be invalid or
unconstitutional, such holding shall not affect the validity of the
remaining sections, sentences, clauses and/or phrases of this ordinance.
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